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... a difference of perspective as to what it
means



One of persecution

"Is it me, or 1s it hot 1n here?"




+ Being an incompetent doctor

+ Intentionally harming a patient



“ Somewhere on par
with death and
even worse than
dreaded taxes




« A malpractice suit
IS usually about a
health care
provider...

+ Running a
professional “red
light”
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“ It 1s nothing more than professional
negligence...

« ...an allegation that the physician acted
or failed to act in a manner other doctors
would have under same/similar
clrcumstances.



« As with running a
red light

+ There is liability
for negligence If It
causes unintended,
yet horrific results




Preventable adverse events are a
leading|catse ol deatfd.



According to Institute of Medicine :



« Motor vehicle accidents (43,458),

- Aids (16,516).

4« To Err is Human,Building a Safer Health System Institute
of Medicine, National Academy Press, (1999)



Most Patients Subject to Adverse Events Do
Not Sue



The NEW ENGLAND

> JOURNALof MEDICINE

Brennan TA, Leape LL, Laird
NM, et al. Incidence of
Adverse Events and
Negligence in
Hospitalized Patients:
Results of the Harvard
Medical Practice Study, N
Engl J Med 1991;324:370-7

¢

e

The Harvard Medical
Practice Study (HMPS):

established the standard
by which adverse events
are measured




4 The vast majority of people injured as a result
of substandard care do not file a claim.



Yet, many patients complain they cannot find
a lawyer to represent them in medical
malpractice claims.



- American Assoclation For Justice :

= 100 reviewed potential casesitereach i
taken.



IFRey exist, anal continuing effelirts must e
Made terreIgn themin,

But there are many things to do to help you
successfully navigate the complicated world
of medical malpractice lawsuits



“\What deesia competent plaimviis
attermey ook o In decidinefWHAICH CASEs
10 take?,

« \What can you do to avoid having your
mistakes wind up being a monument to
legal services?



HOW DO ATTORNEYS DECIDE
WHICH MALPRACTICE CASES
TO TAKE?



« Cases expensive because of expert
COsts.



< Califerniass Medical IayuRy
Compensation Reformi Act of 1975
(MICRA).

€ 57250,000.00/c2P NONEECONOMICIE2MANES

« Off~set for most benefits recenved



@ther Economic Reallties ol @ase
Selection

« No cap on expert costs.

¢

« Plaintiff’s lawyer on a contingency: No
recovery, no fee.



« Another way of saying this is...



Two Key Factors:

¢

< Nature /Extent of Patient’s Injuries




~FOCUS ON THE PROVIDER’S
CONDUCT



< IHas doctor s conduct gene: heyond mere
“negligence™?

 Nexus PEtWEER| JUror anger and
INCKEasSed damages .



Types of Egregious Conduct
Which Increases Odds of Being Sued

- Battery

+ Fraud

+ Alteration of Medical Records




« Battery = unlawful touching

¢

« Why Important?

¢



Perry v. Shaw



« Post weight loss, Perry asked Dr. Shaw to
surgically remove excess skin from her
body.

« She repeatedly declined a breast
enlargement procedure.

« She repeatedly refused to sign a a consent
that included the breast lifting procedure.

4 The consent form was later signed only
and taken to the

operating room



« Awarded the patient $59,000 for medical
expenses

¢



No cap on damages upon a finding of battery,
so the entire verdict was allowed to stand.



\What Wasithereranpuit therd ecLey: S ConEUCT
el SO, UPSED e LR/

Evidence introduced to jury showed that...



Dr. Shaw augmented her breasts from a
34B to a 40DD against her express ,
repeated refusal for the surgery.



Dr. Shaw later told Shaw that although
she might then be upset, she would be
happy within a year .



What to do to prevent this
from happening to you?




« Discuss the procedure and significant risks
personally with the patient yourself.

¢

¢

£ Have consent signed enly after discussion



Consent discussion/signing

must take place



« All informed consents should be witnessed
and signed by the patient and the witness.



Set policy confirming signed consent
matches planned procedure, including
exact body part to be operated on.

“ In every case, the surgeon must
this information
before beginning the procedure.



Types of Egregious Conduct

Which Increases Odds of Being
Sued:

+Fraud



“ Over-billing ( up-coding), cost reporting for
services not provided, are forms of fraud
and can expose you to:

“ damagesitnproteciedidy IVIICRACARS



« Example : Case of the doctor’s sworn
testimony he never saw the patient after
the date of admission, when he handed
care over to other physicians.



“ The absence of doctor’s progress records
consistent with the claim he had not seen the
patient

+ An action for fraud was successful against the
doctor based on the billing records.



@

Types of Egregious Conduct
Which Increases Odds of Being

Sued :

+Alteration of Medical Records



«Why do Innocent change to records
expose you to potential for malpractice
Suit?




« Problem of Carrying Entries to Later
Treatment Dates

< Proeplem ol Usinohenplaie Check=oi
“ Problem of Not Making Personal Notations

S PIOeeWREREREA AN COEEANRLO LIE
system.



Non-egregious conduct that increases odds

of being sued:
< Incompetent Staff

¢

< |nadequate Patient Safety Systems

¢

< Failure to Recommend/Document Second
Opinions

<+ Oblivious or rude receptionists



Non-egregious conduct that increases odds

of being sued:
< Incompetent Staff

¢

< |nadequate Patient Safety Systems

¢

< Failure to Recommend/Document Second
Opinions



# ODblivious or rude receptionists

4 Incompetent nurses or nurse
practitioners

# Incompetent and/or unsupervised
physician’s assistants






4 Train staff to listen to patients,

and communicate with you about potential
problems.

4 Train yourself to listen to patients.

4 Retuirn phcne calls:

¢



Non-egregious conduct that increases odds
of being sued:




# Be wary of partners known to be
routinely careless or who have

& Staff 1s often the first to know of a
doctor who may be at risk.

« Encourage staff to share such
Information without recourse.
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Non-egregious conduct that increases odds
of being sued:




[Z12aRIlity fier Systems ERrers

+« A physician may be liable for system
errors that are the proximate cause of
Injury.




Most Common Systems Errors

(in order of frequency):

“ Viedication-related

+ Healthcare Assoclated Infections
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Non-egregious conduct that increases odds
of being sued:




4 |If In doubt, refer the patient to a specialist.

« |f you do not refer the patient to a specialist
when the standard of care requires it,

“ anad presumed teryourselirhave tihe
education, traiing and skills reguired of
the specialist.



Duty to Recommend
SEcCond OpInions



When will liability for fatlure
refer to specialist/recommend
second opinion haunt you
beyond merely running a
professional red light?




« Greater risk of liability when a direct,
economic interest In failing to make
referral.



« Example:general dentists with
doing complicated

dental implants.

«0r, a that rewards
primary care doctors who refrain from
making referrals to specialists .



@

Lawyers’ Analysis of Which

Cases to Take:

+Nature and Extent of Patient’s
Injuries



[Degree of Injurry
[Deesnrt INecessarily Equate
Wit Viest IEUicrative; IEawsuits




+ Cap of $250,000 for pain and suffering
(called general damages)

(called special damages)



e greater the need for
futltre medicalicare

+|acke ol 2ty terwoerk




“ For this reason cases are the
most fiercely litigated.

« Close second : Catastrophic and permanent
that will
affect future earning capacity



« No COL iIncrease on cap since 1976
« + Strict Cap on plaintiff’s lawyers fees
# + No cap on defense attorney’s fees

« + No cap on experts costs




DO the mati:

« Attorney’s fees on $250,000 case are
@), (@epending GniCosts).




“ Would you invest hundreds of hours or
more of your own time, pay overhead and
invest $100,000+ of your own money in
COosts,

« ,..for the chance of earning $67,000 in
fees?

4 Neither will many plaintiff’s attorneys.



\Whichi Poetential €lanms
Dees TFhis limpact?



« Serious Injuries with no future

significant medical care or loss of
earning capacity

“DPatients onWorker:s compensation






The Elder Abuse and Dependant
Adults Civil Protection Act



 Iihe patient 1S 65+
o)

« Dependent adult (A dependant adult is
+18 and totally disabled)

ana



e Conduct IViust e I
VioKe Egregious

than Running a Professional Red
ICIght:




»Physical abuse,

« Neglect or

+ Fiduciary abuse



... In the commission of the abuse.
the provider Is guilty of :

“Recklessness
“@PPrEessIoN;

“ Fraud or
malice




Wiy woularthais change: a
|AWVEKRS miind akeut WhHETRER
10 talke! tie Case?




“Including attorney’s fees,

« Damages for pain and suffering that
survive the death of the patient (equals
“Goulecap)



Think you are immune from liability for elder
abuse because you don’t practice In a nursing
home setting?




Physicians and hospitals may be liable under
elder abuse statutes:

“ For under-treatment of a hospitalized

elder with intractable pain. (Bergman v.
Chin)




Jury verdict in Bergman v.Chin .

- for pain and suffering because
ofa a of repeated failure to
adequately treat pain, constituting reckless
conduct.

+« Award was
because It exceeded the MICRA cap statute,

¢ ]

4 +$100,000s in attorney’s fees (which are
often split between client and lawyer)




« Liability for neglect of 44 year old patient
with sepsis who died following a biopsy.

# Found to be an abuse case because of a

of recklessness In caring for
patient’s declining health, failure to assist in
personal hygiene and protracted pain up to
ner death.

(This latter is a UCSD case, Marron v. Superior Court)




@

What to do to avoid similar problems

with elder abuse claims?




v L gtap focaann

< | patient can't make ewnimedical
@ecisions; havefiamily memiber Partner
Sign medical PeWEr oiff atteraey:

S DOCUMENRCEMIMURICANLREIRETEREING
LFEAUENT CHOICES:






What to do to
prevent
malpractice lawsuits In

general?



4 Be patient advocate with HMOs

S DocUmentcharcareftily;



< [Develop good “hedside manner: and
communicate effecuvely Withl patients.

< Use 2polegiesieiiecVely



< Benevoelent gestures expressing symjpatiay.
lelp avoerd lawsuiits but:.. .



What Can Institutions Do to Help You
Avoid Malpractice Claims:

# Institute More Patient Safety Programs




Patient safety systems based
on assumption that cause of
majority of accidents:

Lucian Leape, Arnold Epstein & Mary Beth Hamel, A
Series on Patient Safety (Editorial), Oct. 17, 2002,
NEW ENG. J. MED. 1272



« 2007 study by Doctors Company found :

r

« 63% of claims arose from provider error
only.
¢



Who is Doctors Company?

« Largest physician owned professional
liability insurance company in U.S.

€ [DOCLoKS REpresents +352,000 phySICI2nsiin
EVER SPECIaILYEVER/ Siale;

4 Doctors Company’s study representative of
all medical malpractice claims occurring
throughout healthcare system.




< More reliable data needed on cause of
adverse events

« M & M Committees/Peer Review not large
sampling, not enough shared info.

£ Califernia mandatery reperting step
FIght direction

< Only helpful If data analyzed and
disseminated.



Evolving Area of Potential
Litigation:

Cybermedicine:

The Blessing and the Curse
of Email and Internet



« E-Mail a dangerous trap for the unwary In
communications between doctors and
patients



# One study reported when a fictitious
patient solicited e-mail advice from
physicians about a dermatological problem,

Unsolicited Patient E-mail Requests for Medical Advice on the World
Wide Web. Eysenbach and Diepgen JAMA. 1998 Oct.21; 280 (15)
1333.



Physicians who use Internet to treat patients
Withi ne prior relationship tread on thin ice
of potential liability

Beware - thin ice



« these were real individuals
« who had relied on that advice, and
«the advice caused harm.



What If the physician offering email advice
happens to be In a different state
from the inquiring e-mailer?




“« The Federation of State Medical Boards has
promulgated Model Guidelines for the
Apprepriate: Userefi the Intermet in Vedical
PIractice:

http://www.fsmb.org/



http://www.fsmb.org/

Under these Model Guidelines, a physician-
patient relationship :

<« “tends to begin when an individual seeks
assistance from a physician with a health-
related matter...

“« The relationship is clearly established when
the physician agrees to undertake and
diagnose....

¢




“ 1t 1s often unclear where an e-mail sender
resides.

# E-mails may come from patients In states
where the physician is not licensed to
practice medicine.

# Under the Model Guidelines, there Is the
risk of being sued in the patient’s home
state.



IFhere Is fiakk more at stake tham the
IRCORVERIENCE: Of 9eIng sted eult of state:

- covers the
doctor In a state where he/she Is
unlicensed.

E for
health care providers unlicensed in the
state where they are found to have
practiced medicine.




« Have a provider agreement with written
policies and procedures in place for the use
of patient-physician e-mail.



Such written policies should cover the
following areas:

+ 1. Which health care personnel will actually
process the messages and how frequently;

« 2. Hours of operation (so that there Is no
expectation of Iimmediate response in an
emergency situation);




~for example, use only for prescriptions
refills;

+under what circumstances the patient must
call office or make an appointment;

# security measures;

= hold harmless clauses If a technical failure.



Required patient information to be included
In the e-mail communication;

« 5.  Archival and retrieval policies;

« 6. Quality oversight mechanisms;

v Informed consent.



“ Policies should be on the provider’s website .

<= PolICIES shoUIdENRIAISEIaNmERS, atieraucally,
BUIBIISHEANVITRNEIRY KESPORSIVE =Mzl

« All patient-related e-mail should be
downloaded, printed and made part of the
patient’s chart.



What to do to Minimize Your Exposure If
You are Sued?




+ Have adequate Iinsurance.
e

+ Have a good attorney and confide In
attorney.

Fs
=

« Consent to settle If advised you were
wrong.



« Caps on damages only limit recovery of
damages for pain and suffering.

« Judgment against you may still be



“Maybe not important...

“Unlessyouimeeniight-ereVe prachice
eUSIae the URIVERSILY.

«|f you do, you should know....



If you do need malpractice insurance:

- Have the right “kind” of policy
« Have sufficient policy limits




“@declinmg limits*



Atterney s fegs/costs often total hundreds
e theusanads el dellars

< Declinmgllimits policies create conilict of
IRterest PEtWEER YoU anayour: attorney.




“claims made policies™

“ Not good If you change practices/retire and
then claim made for prior care.




Carry/ " ©ccurrence Instrance or Get
SlanfCoyverage:

4 “Occurrence coverage” insures for all
claims arising from time policy is in force,
regardless of when the claim is filed (which
may be years later).




gl CoVverage

« “Tail coverage” insurance protects you If
claims are later brought arising out of past
treatment.




« Aortic aneurysm missed on MRI I

£ Aneurysm burst years later/patient lost
both of legs

# Statute of limitations didn’t start to run
until aneurysm discovered (when it burst.)



< I physician retired /changed practices
anadididn -t have talfcoverage or
OCCUKEnce: PolICIES, thell: OWIAI aSSels
Would e at sk



Other things to do If you are
sued....




Report All Claims Promptly To Risk
Management

« Any statements you make can be used
against you.



IHave a Good Atteraey.

« |If the attorney listens to you.

« Talk to other doctors who have been by
the same attorney .



« Meet with attorney and address your
concerns.

S EstlifcencErned; commuRIcateN /o
CONCEISION RISKAVIanagenent:

« Last resort, at your own expense, hire own
lawyer to monitor lawsuit and protect your
Interests.



+ |f advised that expert retained to review
your case finds you at fault,

« or If the attorney representing you
recommends you give consent to settle,

# think twice before rejecting such an
opinion.



“ 1f you consent to settle within policy limit
and Insurance refuses to pay, your may have
to pay the carrier may be responsible for
entire judgment, even Ifi the judgment IS In
EXCESS o your: policy limits.

« This protects your personal assets .



4 Aside from licensing and NPDB, no one need
know about the terms of the settlement or that
your conduct was called into question.

€ Seldemrdees thelIceEnsIne heard take acuon en
singlercIvaiNavsuit

“ |f you lose the case, you will not be able to keep
the details of the case confidential.

e intermer anainewspaperareilleadnwibn
GEtaNs el pRACHICE CASES;




Asset Protection? I

« Many believe revocable living trusts a
bankruptcy may shield them from potential
exposure.

e.

“ The expected protection may not be
avallable in all cases.



“« Most cases settle trial or by
arbitration.

SANISI deESREImMEAN SEttiErany case: [EISten
eI/ EUIFEXPER2Ie Y oUIFatioIEY:

< | necessary, et asecondiiegal opinion
liFyoulare URsuire oW 1o Preceea.
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